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O
n July 26, 2012, 
Senator Jay Rockefeller 
announced that he is rein-
troducing his mine safety 
legislation with new pro-

visions aimed at fixing more of the 
safety issues revealed in the wake of 
the Upper Big Branch mine disaster, 
which claimed the lives of 29 miners 
in Montcoal, WV. 

Rockefeller has made protecting 
coal miner health and safety one of 

Another 20  
miners have been 
killed on the job 
so far just this 
year, and even 

one death is one 
too many. 

For a complete 
Table of Contents, 

see page 3

his chief goals in public office, and 
this bill reaffirms his commitment. 

Since the Upper Big Branch 
disaster, Congress has held nine 
hearings on mine safety, and five 
federal, state and independent enti-
ties have conducted investigations 
into the cause of the tragedy and 
have released recommendations 
to improve mine safety laws and 
enforcement. 
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A
nother year, another fantastic Professional Development Conference 
(PDC). That is the reaction I had after attending Safety 2012 in 
Denver, CO, this past June. For those of you I saw again and for 
those I met for the first time, I want to thank you for providing me 

encouragement and for allowing me to leave with a renewed energy for 
leading the Mining Practice Specialty (MPS) for another year. Your input, 
questions, suggestions and participation were greatly appreciated.

We sponsored two sessions at Safety 2012 and held our annual MPS 
meeting and networking event. I was pleasantly surprised to see more 
than 20 members in attendance. Our goal was to discuss the current 
state of MPS and to develop a strategy to improve the practice specialty 
for our members. Those in attendance provided some great insights into 
how we can improve MPS, and as a result, we developed some specific 
goals for the coming year:

1) create live LinkedIn threads discussing MSHA citation categories 
cited around the country;

2) present an MPS-sponsored webinar focused on particular chal-
lenges in the mining community;

3) publish a mining-related article in Professional Safety journal;
4) increase our membership by more than 500 people by the end of 

the current year.
Another initiative for this year is to continue to populate the min-

ing section of the Body of Knowledge (BOK). Many of you have 
already visited the BOK to see the wealth of information that has already 
made its way there. We want to improve the BOK to make it an even bet-
ter resource for our members. I would like to thank Frank D’Orsi who has 
agreed to serve as our BOK Chair for the coming year. Frank brings vast 
experience to this effort, and I look forward to working with him on this 
undertaking.

The most encouraging thing that came out of our meeting was the 
willingness of several people to volunteer to help us achieve these goals. 
Through your participation, the group grows and becomes more of a voice 
within ASSE. Several people volunteered to work on specific projects, and 
I encourage all members to join our monthly conference calls if you have 
a particular interest or suggestion for MPS. We will be certain to post the 
meeting dates on LinkedIn so everyone can be a part of the group and have 
a voice. 

During the conference, we also recognized our MPS Safety 
Professional of the Year. I would like to take a moment to congratu-
late Robert Blaylock, CSP, on receiving this fantastic honor. Bob has 
been a valuable member and resource to MPS through his efforts as our 
Membership Chair. Not only has MPS membership continued to grow as 
a result of Bob’s efforts, but Bob has also become a valuable resource and 
motivator to the practice specialty as a whole. Congratulations again on this 
well-deserved recognition.

So it is with a renewed passion that I continue my role as MPS 
Administrator. Realizing that I do not do this alone, I enthusiastically look 
forward to working and hearing from each of you as the year progresses. 
Please do not hesitate to contact me or any of the other Advisory Committee 
members to make your voice heard. Together, we can achieve great things! •
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An overview of the August 2010 San José mine collapse near 
Copiapó, Chile.
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ManageMent 
PrograMS For the 
Mining induStry
By Adele Abrams

If you put a safety and health manage-
ment system in place, you will—by 
going through the process thoughtfully 
and (if needed) with the assistance of a 
safety professional—address all signifi-
cant hazards in your workplace, mitigate 
those risks appropriately and train work-
ers effectively.
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SaFety & health 
ManageMent 
SySteMS
By James Sharpe

At a June 13, 2012 seminar given by 
the Penn State Miner Training Program, 
mining companies that have implement-
ed systems to advance a safety culture 
of prevention within their organizations 
addressed how to measure safety culture 
and performance. 

PAGE 14

PAGE 20

Volume 12 • Number 1

connection Key

V W p l AD D

D

D

Video Website PDF Hot Link Ad Link Direct Link

Click on these icons for immediate access or bonus information

PAGE 22 PPe: are We really 
 Protecting ourSelveS?

By Randy DeVaul 
PPE saves lives and protects people’s quality of life as well.

PAGE 24  Midyear SuMMary 
 oF Fatal accidentS

A midyear summary of fatal accidents from MSHA Assistant 
Secretary Joe Main.

3
Inside Global Mining  www.asse.org  2012

Mining hazardS
By Geoffrey Peckham

Effective safety signs and 
sign systems using the 
latest warnings technol-
ogy give safety profes-
sionals an important 
tool for warning people 
about potential risks and 
hazards so they can make 
good decisions to avoid 
accidents and injuries.
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In the 2 years since the Upper Big Branch tragedy, 
both Congress and the administration have enacted some 
targeted laws and regulations to improve the health and 
safety of coal miners. However, comprehensive legisla-

tion still is needed to achieve impor-
tant safety improvements, including 
those specifically recommended by 
West Virginia miners’ families and 
investigations into the Upper Big 
Branch disaster. 

“The catastrophe at Upper Big 
Branch was a wakeup call that not 
enough was being done to protect 
our coal miners,” Rockefeller said. 
“In the 2 years since that terrible day, 

we have made some progress, but major reforms are still 
desperately needed and continue to be stalled by oppo-
nents. Another 20 miners have been killed on the job so 
far just this year, and even one death is one too many. We 
cannot—and we dare not—forget our obligation to miners, 
their families and our West Virginia communities.” 

Progress Made on Mine Safety Since 2010 
•Holding Mining Companies Accountable for Their 
Safety Records. The Wall Street Reform law included 
Senator Rockefeller’s language requiring publicly traded 
mining companies to disclose serious safety violations to 
shareholders, the public and the Securities and Exchange 
Commission (SEC). Mining companies that fail to prop-
erly disclose this information will face SEC penalties.  

•Increased Enforcement Against Repeat Offenders.
Using Senator Rockefeller’s legislation as a framework, 
MSHA has also revised the screening criteria for placing 
mines onto a pattern of violations. In April 2011, for the 
first time in the history of the Mine Act, MSHA placed 
2 mines onto a pattern of violations, and as of the end of 
2011 had notified 94 mines that they faced a “potential 
pattern of violations,” which is the regulatory precursor 
to being placed onto a pattern of violations. 

•Significant Reductions in Appeals Backlog. At 
Senator Rockefeller’s urging, Congress appropriated $22 
million through the Supplemental Appropriations Act for 
Fiscal Year 2010 to help reduce the backlog of appeals at 
the Federal Mine Safety and Health Review Commission. 
During the year that this funding was available, the 
Federal Mine Safety and Health Review Commission 
was able to hire 6 additional judges and support staff and, 
along with the Department of Labor, was able to dispose 
of 11,643 cases, including 6,924 cases that had been spe-
cifically targeted for backlog reduction. 

•New Federal Rock Dusting Standards. In June 2011, 
MSHA issued final regulations requiring mine operators 
to maintain incombustible content of combined dust of at 
least 80% in underground mines. 
•New Impact Inspections Targeting Unsafe Mines. As 
of May 2012, MSHA has conducted 452 impact inspec-
tions resulting in 8,106 citations, 811 orders and 32 safe-
guards. 

Since the April 2010 disaster at Upper Big Branch 
mine, Senator Rockefeller has continued to push for 
major reforms to mine safety laws and will not give up 
until comprehensive mine safety laws are enacted. This 
marked the third time Rockefeller had introduced the 
Robert C. Byrd Mine and Workplace Safety and Health 
Act, which was introduced in 2010 and again last year. 

“My new bill includes important pieces from my pre-
vious mine safety legislation, which I have been fighting 
to pass in Congress. It also includes new provisions that 
specifically address problems that the investigations into 
the tragedy at Upper Big Branch brought to light. This 
bill, which would make sure that such glaring violations 
are never overlooked in the future, is critical to providing 
the maximum level of protection for our nation’s miners 
and their families. Our miners deserve our full support, 
and it is outrageous that Congress has yet to pass such 
important reforms,” said Rockefeller.

New Provisions 
•Prohibits Mine Operators from Keeping Two Sets 
of Books. This provision directly addresses the fact that 
Massey had two sets of books at Upper Big Branch and 
was not properly sharing information about the condi-
tion of the mine with MSHA. These are changes based 
on the recommendations of the United Mine Workers of 
America (UMWA) in their report and deals with issues 
that many of the reports highlighted. 

•Establishes Strict Penalties for Unsafe Ventilation 
Changes. Investigations conducted by MSHA, UMWA 
and the Governor’s Independent Investigation Panel 
determined that Massey made multiple illegal ventila-
tion changes at Upper Big Branch mine without any 
approval. Reduced ventilation can lessen clean airflow in 
mines and can increase the likelihood of explosions. The 
bill would severely penalize mine companies with up to 
$220,000 in fines for such flagrant violations that could 
seriously harm miners. 

•Limits Miners’ Exposure to Black Lung Disease. 
This disease is on the rise among a new generation of 
coal miners. Specifically, the provision would require 
that MSHA issue a rule within 6 months to lower expo-
sure levels to respirable dust, which would provide the 
maximum feasible protection that is achievable through 
environmental controls. It would also require that MSHA 
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reexamine the incidence of black lung disease every 5 
years and, unless there is a decline in black lung, update 
the regulations again. More than 70% of the victims test-
ed at Upper Big Branch were determined to have signs 
of black lung disease. 

•Improves Federal & State Coordination to Combat 
Safety Violations. The Governor’s Independent 
Investigation Panel recommended that federal and state 
agencies immediately work together to address safety 
problems at mines right after they are found out, and this 
provision would strongly encourage such actions. 

•Improves Mine Safety Technology & Enhances 
Safety Training. Providing miners, operators and 
regulators with the most up-to-date safety training and 
information about conditions inside mines is essential 
to preventing explosions and keeping miners safe. This 
legislation entitles miners to quarterly training on the use 
of emergency oxygen supplies under real-world operat-
ing conditions and also requires the installation of “black 
box” technology on mining equipment to measure meth-
ane, oxygen, carbon monoxide and coal dust levels. 

Reintroduced Provisions 
The legislation also includes provisions from 

Rockefeller’s earlier mine safety bills, which families 
of victims have said they are looking for. These pieces 
would: 
•Give MSHA expanded authority to subpoena docu-
ments and testimony. Currently, MSHA does not have 
the authority to subpoena documents or testimony from 
operators outside the context of a formal, public hear-
ing. MSHA should have this authority in the context of 
investigations and inspections as well as public hearings. 

•Provide for an independent investigation of the most 
serious accidents. The bill creates an independent panel, 
comprised of a team of independent experts, to investi-
gate the actions of both the operator and MSHA for seri-
ous accidents, including any accident involving three or 
more deaths. 

•Strengthen whistleblower protections for miners who 
speak out about unsafe conditions. This bill will require 
1 hour annually of “miner’s rights training” to inform 
workers of the law’s protections, give miners an express 
right to refuse unsafe work, expand the time limit for fil-
ing a complaint about retaliation from 60 to 180 days and 
authorize punitive damages and criminal penalties for 
retaliation against workers who raise safety concerns. 

•Increase maximum criminal penalties. Currently, 
criminal violations of mine safety laws are a misde-
meanor for a first offense. To provide a strong deterrent 
for such serious misconduct, the penalties for knowing 
violations of safety standards will be raised to the felony 
level, including providing felony penalties for miners, 
operators and government officials who knowingly pro-
vide advance notice of inspections. 

•Reform and tighten standards for when federal 
regulators cite a “pattern of violations” in mines that 
have been targeted for repeat safety violations and 
hold mine operators accountable for safety in their 
mines. This provision would change MSHA’s “pattern 
of violations” process from a primarily punitive process 
to a rehabilitative process so that mines with signifi-
cantly degraded safety records are given remedial safety 
plans and must meet benchmarks demonstrating that 
they are making progress on safety issues. Before the 
Upper Big Branch tragedy, the mine had been cited by 
MSHA numerous times, but MSHA said that the mine 
did not show a “pattern of violation.” 

“The wounds from this heart-breaking disaster are 
still very fresh, and will never fully heal,” Rockefeller 
said. “But we have a deep and continuing obligation 
to make sure that miners—and all workers—can go to 
work, do their jobs and return home safely to their fami-
lies at the end of the day. I stand with our miners and 
will reinforce my commitment to improve mine safety 
for future generations.” •

Best of the Best

ASSe and the Mining Practice Specialty would 
like to congratulate Adele Abrams for her 

notable article, “Pattern of Violations Proposed 
Rule.” this article was one of 17 articles selected 
for inclusion in the 2011-12 Best of the Best publi-
cation. Click here to view this compilation of top 
technical material. Visit www.asse.org/ps for 
more information on the groups represented in 
this publication or www.asse.org/JoinGroups 
to get the most out of your ASSe membership by 
adding a practice specialty. •

“Our miners deserve our full support, and it is outrageous that 
Congress has yet to pass such important reforms.”

http://viewer.zmags.com/publication/584122a2
http://www.asse.org/ps
http://www.asse.org/JoinGroups


Mining Matters
MSha, nioSh rePort on Pillar reMoval

On Jul. 11, 2012, MSHA released Program 
Information Bulletin (PIB) No. P12-10, which consists 
of a report on the findings contained in the NIOSH 
report to Congress on the safety of retreat mining pillar 
extraction operations, especially those working under 
“deep cover” (depths greater than 1,000 ft.). MSHA will 
evaluate these NIOSH findings when evaluating roof 
control plans in the future that involve pillar extraction. 

NIOSH found that nearly all of the 42 deep-cover 
mines that have extracted pillars are located in the 
Appalachian coalfields of Kentucky, Virginia and West 
Virginia, but a few others are in Utah and Colorado. 
It was the 2007 tragedy at the Crandall Canyon mine 
in Utah where 6 miners and 3 rescuers (including one 
MSHA inspector) were killed during retreat mining 
activities involving pillar removal at a depth of 1,600 ft. 

NIOSH found the most significant hazards associated 
with this activity are:

•ground falls, including roof and rock falls that occur 
between roof supports, and rib falls that come from the 
side walls of the mine;

•pillar failures, which are “squeezes” that slowly 
occur and seldom injure miners although they can affect 
a large area of a mine; and 

•coal bursts, which are violent seismic events that 
cause coal to be ejected into the mine and can kill or 
injure miners.

No fatal roof falls have occurred since the Crandall 
Canyon disaster, but there had been an average of two 
per year during the previous 12 years. Key technologies 
that have improved safety during pillar retreat mining 
include 1) leaving an engineered final stump, 2) using 
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mobile roof supports (MRSs) and 3) using longer and 
stronger roof bolts, especially at intersections. 

MSHA recommended best practices in the PIB, 
including conducting geologic assessments of the entire 
panel before beginning retreat mining, measuring inter-
section spans and installing additional support in any 
that are wider than usual, conducting preshift and on-
shift examinations that include assessment of geologic 
conditions, using test holes to determine if there is roof 
separation and monitoring the situation, and monitoring 
pressure and loading rates of MRSs to provide informa-
tion on roof stability. MSHA previously issued a PIB on 
use of MRS equipment (P11-30). 

MSHA’s bulletin also focuses on pillar design and 
use of properly sized barrier pillars, calling this the 
“most effective technique” for minimizing risks. NIOSH 
has ground control software available to assist in pro-
tecting against pillar failure. The “LaModel Program,” 
developed by NIOSH through West Virginia University, 
provides a high level of protection against pillar failure, 
but other methods have also been successfully used 
where they are validated for the underground environ-
ment where they are to be applied. 

The bulletin cautions that the practice of “pillar split-
ting,” which requires mining into the highly stressed 
pillar core, is disproportionately associated with coal 
burst incidents, while longwall mining is less burst-prone 
than room-and-pillar mining. Both NIOSH and MSHA 
recommend that room-and-pillar mines conduct regular 
burst hazard assessments for any areas where retreat 
mining is considered and the depth of cover exceeds 
1,000 ft., and if elevated risk of bursts is identified in 
an area, mining should be limited within that zone. 

industry nEws By Adele l. ABrAms, esq., Cmsp

http://www.msha.gov/regs/complian/PIB/2011/pib11-30.pdf
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NIOSH recommends that at depths greater than 1,000 ft., 
retreat mining should not be conducted without properly 
designed barrier pillars and that pillar splitting should 
not be conducted on the pillar line. At depths exceeding 
2,000 ft., pillar recovery should not be conducted at all. 

MSha changeS Policy on Fall  
Protection in Metal/nonMental MineS

On June 21, 2012, MSHA released Program Policy 
Letter (PPL) No. P12-IV-01, addressing the requirements 
for “Safety Belts and Lines” in metal/nonmetal mines 
under 30 CFR 56/57.15005. This is one of the standards 
designated as a “Rule to Live By” under the continuing 
MSHA enforcement initiative, which means that most cita-
tions under this standard are characterized as significant 
and substantial, often rated as high-negligence, and some-
times issued under Section 104(d) of the Mine Act. 

The new PPL seeks to clarify compliance obligations, 
which have been subject to wide-ranging interpretation 
by inspections. Citations have been issued in the past at 
heights as low as 3 ft. above the ground or next level. The 
standard states, “Safety belts and lines shall be worn where 
persons work where there is a danger of falling; a second 
person must tend the lifeline when bins, tanks or other dan-
gerous areas are entered.” 

MSHA now recognizes that the OSHA fall protection 
standard, 29 CFR 1926.501(b)(1), states that employees 
working or walking, where there is an unprotected side or 
edge that is 6 ft. or more above a lower level, must be pro-
tected from falling by the use of a guardrail, safety net sys-
tem or personal fall arrest system. The PPL suggests that, in 
many cases, compliance with the OSHA rule will satisfy the 
requirements of the MSHA standard. However, MSHA will 
continue to evaluate all work areas to ensure that appropri-
ate fall protection provisions are in place. The real question 
now is whether MSHA will agree to vacate outstanding, 
but contested, fall protection citations that were issued for 
failing to provide protection at heights less than 6 ft. 

aPProPriationS aPProval MoveS SloWly

Consistent with previous years, action has been slow 
in approving the Labor-HHS Appropriations bill that 
funds MSHA, OSHA and NIOSH. The latest devel-
opment occurred on Jul. 18, 2012, when the House 
subcommittee governing this legislation marked up its 
version of the FY 2013 spending bill. It provides MSHA 
with $371.7 million (slightly below the $371.9 million 
budget request), OSHA receives $560.04 million (down 
from the $565 million budget request) and NIOSH lags 
behind at $280.1 million (up from the $249.4 million 
budget request). 

Controversial riders were added to the House bill to 
prohibit expenditures of funding for rulemaking: in the 
case of MSHA, the agency is barred from continuing 
development of its comprehensive black lung regula-
tion, while OSHA is blocked from moving forward on 
its safety and health management program standard 
(I2P2) and enforcement of its residential fall protection 
directive, and all OSHA funding has been cut out for the 
Susan Harwood grants. However, these riders are not 
included in the Senate Committee’s version of the leg-
islation and are likely to be omitted if/when the bills are 
reconciled in conference. 

The Senate Appropriations Committee approved its 
version of the bill (S.3295) on June 14, 2012. Its fund-
ing figures for the three agencies were MSHA: $376.3 
million; OSHA: $565.5 million; and NIOSH: $292.6 
million. •
Adele Abrams, Esq., CMSP, is president and attorney at the 
Law Office of Adele L. Abrams PC. She is a nationally recognized 
author and speaker on occupational and mine safety and health 
issues. Abrams also provides safety training (OSHA/MSHA) and 
consultation services, including safety and health audits. She is 
a member of the adjunct faculty of the Catholic University of 
America, teaching legal courses in its Master’s in Management 
program. She has coauthored several books on mining and safety 
and writes for Aggregates Manager and Pallet Central.

the Environmental Practice Specialty (EPS) focuses on issues, such as environmental management, water and air quality, 
solid and hazardous waste, emergency planning and response practices, chemicals and toxicology, legislative and regulatory 

monitoring, and expert testimony and resources. 
From its start in 1990, EPS has always made an effort to provide its members with opportunities for professional development 

and recognition through conference events, webinars, guidance documents, its triannual publication EnviroMentor and awards 
programs. In addition, EPS routinely surveys its members for their input on OSHA and EPA legislation and on hot topics, such 
as hydrogen as an alternative fuel source and green practices in the workplace. EPS also sponsors the Agricultural Branch. 

To join this popular practice specialty, contact customer service at (847) 699-2929 or visit www.asse.org/JoinGroups.  
If you are an existing member of EPS and would like to join the Agricultural Branch for free, send an e-mail to customer 
service@asse.org indicating your interest.

Follow EPS at www.asse.org/ps/environmental and on LinkedIn. •
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M
SHA is “revising the way that it undertakes 
mine rescue,” Assistant Secretary of Labor 
Joe Main told a meeting of stakeholders 
on July 11, 2012 at MSHA headquarters in 
Arlington, VA. 

At the same time, the agency is looking for a long-
term source of mine rescue guidance and more active 
management of the National Mine Rescue and First Aid 

Contest, which may be possible 
roles for a revitalized Holmes Safety 
Association, the MSHA director 
said.

At the meeting, officials also pre-
sented a first evaluation of the agen-
cy’s “Rules to Live By” program, 

which has combined outreach and “enhanced enforce-
ment” of specific standards responsible for a significant 
portion of fatal mine accidents. 

Among the advances are plans for a systematic 
revamp of mine emergency response, as shared by Main 
and Mine Emergency Operations Chief John Urosek:

•The agency’s command vehicle is being equipped 
with multiple screens that can automatically, simultane-
ously and in real-time bring in information from multiple 
sources, including audio and video feeds from rescue 
teams underground; data from gas analysis; informa-
tion from borehole drilling operations; video monitoring 
of surface areas and fresh-air bases; the agency’s mine 
rescue robot; and media news coverage. Some of the 
necessary equipment is already installed and used in the 
command vehicle.

•Mine rescue equipment will be stationed in the 
Midwest soon. 

•An updated and improved seismic system to detect 
trapped miners’ signals from the surface. MSHA recent-
ly tested this system in a simulated mine emergency and 
reports it is effective.

•Prospective use of tablet computers for real-time 
communications with mine rescue teams as they explore 
underground. The rescuers and command center can 
mark up the same map and view each other’s markings 
in real-time as exploration proceeds.

•New protocols need to be developed for briefings, 
debriefings, use of inert gases, command and control, 
and communications during an emergency with min-
ers missing or trapped. Training and retraining will be 
required.

•Critical incident stress debriefings for MSHA per-
sonnel are in the pipeline.

•More mine emergency response development ses-
sions will involve MSHA, states and mining companies. 
The agency has increased these sessions and has con-
ducted one in CONSOL’s Bailey mine.

“We need to have [mine emergency response] sys-
tems that operate in sync with each other,” Main said 
to the gathered stakeholders. The agency also held a 
summit on mine rescue at the National Mine Health and 
Safety Academy and has continued to seek dialogue.

In addition, MSHA needs to revamp the way it han-
dles the National Mine Rescue contest, Main continued. 
Part of the motivation is administrative: MSHA “cannot 
handle money,” as it sometimes has done in the role of 
national contest coordinator, he said. The agency needs 
to take a similar role in the national contest as it does in 
regional contests, he stated.

minE rEscuE By KAthy snyder

Stakeholders Address Mine 
Rescue & “Rules to Live By”
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“We need to have 
mine emergency 

response systems 
that operate in sync 

with each other.”



9
Inside Global Mining  www.asse.org  2012

At the same time, Main indicated, a long-term orga-
nizational structure is needed to provide continuing 
support for mine rescue and to serve as a repository of 
expertise. Based on legal review, MSHA is looking at 
revitalizing the voluntary Holmes Safety Association as 
a vehicle for this purpose. 

The agency has postponed the National Mine Rescue 
Contest and hopes to reschedule it in October, Main 
noted.

Main said that he initiated a “gaps analysis” focusing 
on mine emergency response several weeks before the 
Upper Big Branch explosion. 

During the past year, MSHA focused attention on 24 
selected “Rules to Live By” standards that “accounted 
for 42% of the fatalities since 2001,” Program Policy 
and Evaluation Chief George Fesak told the group. 

While he said it is early to make a final assessment 
of effectiveness, deaths from these causes were down by 
38% in the past 12 months compared with the preceding 
5 years, Fesak said. Citations, orders and significant and 
substantial enforcement actions involving these standards 
rose at first, he stated, and are now declining. 

Mining industry deaths this year were running ahead 
of 2011 figures. MSHA had recorded 10 coal mine fatal-
ities compared with 8 on the same day last year. In the 
metal and nonmetal sector, fatalities were at 9 compared 
with 6 on the identical day in 2011. These fatalities were 
not the only concern, officials emphasized.

“I cannot tell you the number of close calls” and seri-
ous injuries that might easily have been fatalities also, 
Coal Mine Safety and Health Chief Kevin Stricklin said. 
For example, one miner recently lost a leg.

Health issues and a “potential for multiple fatali-
ties. . . can occur within our industry as well,” Metal 
and Nonmetal Mine Safety and Health Director Neal 
Merrifield said, mentioning a recent incident that 
exposed 8 miners to chlorine. 

“I am sure [the Rules to Live By program] will keep 
on going,” Fesak said in response to a question. “We 
know that violations of these standards kill people.” • 

Reprinted with permission. Originally published by Mine Safety 
and Health News.

the ASSe foundation (ASSef) is pleased to announce the 2013 Scholarship & Professional 
education Grant Program available to students pursuing degrees in occupational safety 

and health and to ASSe members and safety professionals working to advance their profes-
sional credentials. thanks to its generous donors, ASSef is offering more than $180,000 in 
2013.

ASSef has updated its scholarship 
and grant application and has gone 
paperless, making the application 
process efficient and convenient. Click 
here to apply. Click here to review the 
frequently Asked Questions before 
completing your application.

Applications are due Dec. 1, 
2012, and award recipients will be 
announced on or around April 1, 
2013. Please share this information 
with anyone who may benefit from 
this program. if you have any ques-
tions, please e-mail Adele Gabanski at 
agabanski@asse.org. 

ASSE Scholarships & Grants

http://www.asse.org/foundation/application/
http://www.asse.org/foundation/application/
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O
n August 5, 2010, the San José copper and 
gold mine near Copiapó, Chile collapsed, 
trapping 33 miners in a 500-square-foot cav-
ern more than 2,300 feet below the earth’s 
surface. The miners, nicknamed “Los 33,” 

were not discovered underground until 17 days later. 
They spent another 52 days trapped underground before 
being rescued. Two years later, what can this event teach 
us about mine safety and rescue operations here in the 
U.S.?

Mine Background

As the world’s largest copper producer, Chile 
accounts for approximately 30% of supply globally. The 
San José mine had reportedly experienced an explosion 
with fatalities in 2007, but it reopened soon after. Many 
members of Chile’s mining workforce have indicated 
that if longstanding gaps between Chile’s government 
and its mining operations had been addressed at the time 
of this accident, the 2010 mine collapse could have been 
prevented.

the collaPSe

Initially, the cause of the 2010 mine collapse at the 
San José mine was unclear. Chilean President Sebastian 
Piñera stated early on that a roof collapse had occurred 
at the mine.

Mine roof collapses are often caused by lack of sup-
port or reinforcement or large tunnel size. However, a 
Chilean congressional commission report later confirmed 
that a 700,000-ton granite monolith had crashed down, 
trapping the miners. Reports later determined that the 
miners had no second means of egress, and their emer-
gency ladder had been inexplicably removed. 

the reScue

The mine safety effort Chilean government paid for 
the rescue effort, which involved more than 300 people 
and several other countries. Japan provided video equip-
ment, Germany supplied rescue cable and Schramm, a 
West Chester, PA-based company, provided the drill rig 
used to bore the mine’s rescue hole.

On August 22, 2010, Schramm’s drill rig punched a 
narrow air hole into the mine space where workers were 
trapped. It then drilled larger holes until a 28-inch-diam-
eter shaft was formed through which the miners would 
ascend to the surface in a custom-built capsule named 
“Phoenix.” This shaft was also used to deliver vacuum-
packed hot food down to the miners.

On October 12, 2010, rescuers began pulling the 
miners up to the surface. They needed to be mindful of 
loose rocks falling down the shaft, which could have 
damaged the Phoenix or impeded its movement. They 
also took many precautions to protect the miners’ health. 

For example, the rescue mission began 
at night so as not to damage the miners’ 
vision, and the miners received protective 
sunglasses to wear once they made their 
ascent. All miners received flu shots and 
took aspirin to thin their blood. Prior to 
boarding the Phoenix, the miners exer-
cised and fasted for 8 hours to ensure 
that they were as light as possible for the 
ascent.

Since each miner needed to stand 
upright in the Phoenix for the nearly 
one hour it took to reach the surface, the 
capsule had an emergency escape hatch 
should anything go wrong, as well as 
communications equipment, food and 
water. A specially made harness also 
monitored each miner’s heart rate, breath-
ing, temperature and oxygen consumption 
during his ascent. After the 22-hour rescue 
operation, all miners were taken to a tri-
age station to have their health evaluated.

minE saFEty By JolindA CAppello

San José Mine Accident:  
Two Years Later

Safety must be involved at the highest level of mine  
operations, and government should continually  

enforce its own safety rules and regulations.
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aFter the reScue

After the mine collapse and rescue, the mine’s owner, 
Compañía Minera San Esteban Primera, filed for bank-
ruptcy protection and claimed it could not afford to pay 
the miners who were trapped. A miners’ union asked the 
Chilean government to pay the miners’ wages, but labor 
laws prohibited the government from doing so and put 
this responsibility on the mine owner.

Nearly all of the miners’ families filed a $10 mil-
lion negligence lawsuit against San Esteban, and it was 
reported that government inspectors faced a similar law-
suit for failing to enforce safety regulations.

In March 2011, a Chilean congressional commis-
sion released a report finding San Esteban mine owners, 
Alejandro Bohn and Marcelo Kemeny, responsible for 
the mine collapse. The commission also held Chile’s 
mine safety agency responsible for neglecting to enforce 
its own rules. The Chilean government called for San 
Esteban to repay the $20 million it cost to perform the 
rescue operation.

In response to the mine collapse, the Chilean govern-
ment increased control of the National Geological and 
Mining Service of Chile (Sernageomin) and worked with 
the National Chilean Mining Association (Enami) to 
increase cooperation with sector authorities.

In July 2011, the Chilean government released the 
Mining Safety and Institution bill to give regulatory bod-
ies a greater role in the mining industry and to improve 
mine safety standards. However, although the Chilean 
government has worked to improve benefits for miners, 
President Piñera has come under fire for not allocating 
enough money to maintain Chile’s electrical grid infra-
structure. A widespread blackout in Chile on September 
24, 2011 left 10 million people without power for hours, 
which halted operations at several mines. This event also 
confirmed many Chileans’ beliefs that the strain on the 
country’s electrical grid will only increase mine safety 
risks, especially since Chile’s mining industry uses one 
third of the country’s power supply.

Despite these issues, world copper prices continue to 
soar, as does the demand for copper. According to the 
National Mining Society of Chile, over the next 8 years, 
the country plans to develop a series of mining projects 
that total more than $70 billion. At the time of this writ-
ing, the San José mine remained closed.

the MinerS

As of October 2011, nearly half of the rescued min-
ers were unemployed. Others said they could no longer 
work and asked to take early pensions. Many of the 
miners suffer from physical or psychological conditions 
as a result of being trapped underground for 2 months. 
Nearly all of the miners are seeking compensation and 
have taken legal action against the state for allowing the 
mine to stay open after another serious accident occurred 
there in the years prior to the 2010 mine collapse.

leSSonS learned

The San José mine collapse demonstrated what can 
happen when a country’s safety culture and government 
allow its mines to operate contrary to good practice. 
Safety must be involved at the highest level of mine 
operations, and government should continually enforce 
its own safety rules and regulations.

The priority should be to never let miners set foot 
in an unstable or unsafe mine, even if this means halt-
ing operations or closing the mine completely. In light 
of tragic mine accidents that have occurred in the U.S. 
since 2006, MSHA, OSHA and NIOSH should use the 
2010 Chilean mine collapse as an example of what can 
happen when responsibility for safety does not exist at 
the highest level or when production and profits trump 
safety altogether. “Los 33” made it out alive—others 
may not be so lucky. •
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hazards. The right to understand is exactly what the most 
up-to-date warning technologies do for all categories of 
hazards, not just hazardous chemical communication.

These new best-practice, OSHA-accepted tech-
nologies in safety communication are the U.S. safety 
sign standards from the American National Standards 
Institute (ANSI) and the global standards from the 
International Organization for Standardization (ISO) 
[OSHA accepts the use of the ANSI Z535 standards 
(including their latest 2011 revision) because they are 
based on the same predecessor standards that OSHA 
used to originally write its regulations]. Both sets of 
standards use semiotics—color, shape, graphical sym-
bols, text, appropriate size for the anticipated viewing 
distance—to establish best practices for safety signs, 
labels and markings.

The ANSI Z535 standards establish a “national uni-
form system for hazard recognition,” while the ISO 
3864 standards establish global best practices for safety 
symbols. ANSI Z535.2, Standard for Environmental and 
Facility Safety Signs, the primary standard for work-
place and public area safety signs, has been updated 
over the last two decades to include principles derived 
from human factors research on how people comply 
with visual messages. This ANSI standard also contains 
warning content guidelines grounded in U.S. case law 
that has refined the definition for what constitutes an 
“adequate warning.” 

Most safety signs in place in workplaces today com-
municate only partial information. The newer technol-
ogy, as defined in ANSI and ISO standards, is different 
and better. Figure 1 shows the differences between old 
signage and new signage. New safety signs and safety 
sign systems, built on this platform, effectively:

•define hazards and how to avoid hazards;
•convey risk by using a severity-level matrix aligned 

with today’s risk assessment methodologies;
•better accommodate symbols to communicate across 

language barriers;
•use color-coding to draw attention to the sign.
Effective safety signs and sign systems using the lat-

est warnings technology give safety professionals an 
important tool for warning people about potential risks 
and hazards so they can make good decisions to avoid 
accidents and injuries. When lives are on the line, noth-
ing is more important. •
Geoffrey Peckham is a longtime member of ASSE and presi-
dent of Clarion Safety Systems. He is chair of both the ANSI 
Z535 Committee and the U.S. Technical Advisory Group to ISO 
Technical Committee 145-Graphical Symbols. Over the past 2 
decades, he has played a role in the harmonization of U.S. and 
international standards pertaining to safety signs, colors, formats 
and symbols. 

MINE Hazards By Geoffrey Peckham

Mining Hazards

A ccording to MSHA, during the first half of 
2012, 19 miners died in work-related accidents 
in the nation’s mines. These fatalities ranged 
in accident categories from “Slip or Fall” to 

“Machinery” to “Electrical” to “Drowning.” As a mem-
ber of the mining industry, you are already far too aware 
that mining is a diversely dangerous business and that 
safety is a consequential issue. And, you are also aware, 
as MSHA has detailed in its recent public statements, 
that fatalities can be prevented by using effective safety 
and health management programs in the workplace. 
What you might not be as familiar with is the important 
role of safety signs in reinforcing these safety and train-
ing programs.

Safety signs and safety sign systems, when done well 
through applied semiotics (the science behind how signs 
and symbols communicate) and through use of best prac-
tice standards, are a powerful tool for safety profession-
als to promote a culture of safety, reduce business risk 
and protect workers. Effective signs supplement safety 
training as a permanent, physical and visual reminder, 
reinforcing the importance of safety. 

It is critical to understand that new methods exist 
for communicating warning and risk and provide more 
effectiveness than current signage found in most work-
places today. OSHA says that employees deserve more 
than the right to know—they deserve the right to under-
stand hazards. This is demonstrated in OSHA’s recent 
Globally Harmonized System initiative, which sets infor-
mation-rich global standards for communicating chemical 

Old technology signs 
fail to give information 

needed to motivate 
people to take the right 
action to stay safe and 

can fall short to meet 
adequate warning 

according to U.S. courts. 
In contrast, new signage 

uses graphical symbols 
as well as text and 

signals words to stand 
out and communicate a 

more complete message. 
New ANSI and ISO best 

practice standards in 
safety signs and labels 

use the elements of 
semiotics—combina-
tions of color, signal 

words, precise text 
messaging and graphi-
cal symbols—to better 

communicate safety and 
reinforce safety training. 
(Best practice signs cour-

tesy of Clarion Safety 
Systems ©2012.)

Improving Safety Communication Through Best Practices & Semiotics in Signage

Figure 1
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E
nforcement of safety and health standards by 
MSHA is rapidly increasing and will likely get 
even more stringent in FY 2013 due to repro-
gramming of funding into enforcement areas. 
The agency has budgeted to add more inspectors 

and more funding for its enforcement programs and is 
aggressively implementing pattern of violations (POV) 
sanctions against all categories of mine operators. 

MSHA’s current POV criteria require mine operators 
whose violation history as well as injury and illness rates 
trigger potential pattern of violations (PPOV) status to 
meet with the district manager to discuss what mitigat-
ing factors could justify keeping the operator out of POV 
status. Among the factors considered is the presence—or 
new implementation—of a safety and health manage-
ment program. This is also among the listed “mitigat-
ing factors” in MSHA’s proposed rule to modify POV 
criteria. The rule was published for public comment in 
February 2011, and the most recent 2012 regulatory 
agenda called for finalization of the rule in spring 2012. 

Because the POV stems from statutory language in 
the Federal Mine Safety and Health Act of 1977, and 
expands upon the current POV criteria codified at 30 
CFR Part 104, a short implementation timeframe for 
the new rule can be expected. In the proposed rule, 
MSHA stated that it would consider a safety and health 
management program to be a mitigating factor if it was 
approved by the district manager, but it is unclear wheth-
er this approval will be required in the final rule.

In addition, both MSHA and its sister agency, OSHA, 
have safety and health management programs on their 
regulatory agendas, although the expected date for an 
MSHA rule is more than 12 months away at this writ-
ing. OSHA, however, is moving more quickly, and the 
OSHA safety and health management program rule [also 
known as Injury/Illness Prevention Programs (I2P2)] 
was to begin its small-business review in March 2012, 
which could clear the way for a final rule by the end of 
2012. 

The I2P2 initiatives for both MSHA and OSHA are the 
centerpiece of the U.S. Department of Labor’s P3 initiative 
(Plan, Prevent and Protect Workers) for the safety and health 
agencies. This would suggest that, regardless of the outcome 
of the 2012 elections, I2P2 will be one rulemaking that both 
OSHA and MSHA will try to complete on schedule.
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MSHA’s I2P2 Rulemaking
MSHA published a request for testimony on Sept. 

9, 2010, to initiate its rulemaking on safety and health 
management programs. Public hearings were conducted 
that fall, and the record initially closed in December 
2010 but was reopened when another hearing was held 
in November 2011. In the initial Federal Register notice, 
MSHA sought input from academia, safety and health 
professionals, industry organizations, worker organiza-
tions and government agencies on the subject. ASSE 
provided a presentation at one of the hearings in support 
of the effort. In MSHA’s view:

“Model programs should be designed to prevent inju-
ries and illnesses, maintain compliance with the Federal 
Mine Safety and Health Act, safety and health standards 
and regulations and include participation of everyone 
from the chief executive officer to workers and contrac-
tors. Model programs should involve hazard identifica-
tion and control and training and retraining of workers. 
The agency will use information from the meetings to 
help develop a proposed rule for safety and health man-
agement programs for mines, which will allow miners 
and operators to be proactive in their approach to health 
and safety.” (75 Federal Register 54804, Sept. 9, 2010)

In its preliminary activities to formulate a rule, 
MSHA looked at a variety of sources for guidance, 
including:

•OSHA’s Voluntary Protection Program and its safety 
and health program management guidelines;

•the American National Standards Institute’s (ANSI) 
and American Industrial Hygiene Association’s (AIHA) 
standard, “Occupational Health and Safety Management 
Systems” (ANSI/AIHA Z10-2005);

•the International Standards Organization’s (ISO) 
ISO 9001:2008 (E), Quality management systems—
Requirements; and

•the British Standards Institution’s BS OHSAS 
18001:2007, Occupational Health and Safety 
Assessment Series, Occupational health and safety man-
agement systems—Requirements.

Based on its review of these myriad guidelines, 
MSHA has made it clear that acceptable I2P2 pro-
grams will require the following components of 
effective safety and health management programs: 
management commitment; worker involvement; 

saFEty manaGEmEnt By Adele l. ABrAms, esq., Cmsp

Safety & Health  
Management Programs  
for the Mining Industry
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hazard identification, including workplace inspections 
for violations of mandatory health and safety stan-
dards; hazard prevention and control; safety and health 
training; and program evaluation.

Mine operators in California are already required by 
law to have these programs because Cal-OSHA man-
dates them and has concurrent jurisdiction there with 
MSHA. In addition, it became clear during the public 
hearings that many of the larger mining companies have 
successfully implemented these programs voluntarily, 
demonstrating the feasibility of the rulemaking initiative, 
which is a statutory requirement.

Mining companies that have been through an MSHA 
“trial by fire” recently already know that proposed 
penalties on a routine (nonaccident) inspection can top 
$50,000 or more easily these days. The maximum penal-
ty for a single MSHA violation can now reach $220,000, 
and personal fines of up to $70,000 are possible against 
both salaried and hourly “agents of management” in rou-
tine citation cases involving Section 104(d) “unwarrant-
able failure” allegations; no accident or injury is required 
for personal civil or even criminal action. That is why 
implementing an I2P2 program proactively can be useful 
in showing that there is a mechanism in place for assess-
ing and mitigating hazards to avoid “high negligence” or 
“reckless disregard” allegations.

In short, the stakes are higher than ever, and it pays to 
be prepared and try to get into compliance before MSHA 
darkens your door. Aside from relief from MSHA 
enforcement, safety and health compliance can pay big 
benefits in terms of reduced injuries, lower workers’ 
compensation costs and improved worker morale. The 
question is how can a small- or medium-sized mine 
operator get started on knowing what is needed and 
make sure that it can make a favorable impression on 
the MSHA enforcement personnel when they come to 
call or on the district manager if a PPOV threshold is 
crossed?

Implementing a safety and health management system 
is not difficult to do if you approach it in an organized 
manner. But it must be comprehensive. Some have sug-
gested that, if MSHA and OSHA adopt I2P2, they will 
never need to conduct another rulemaking because all 
potential safety and health hazards would be encom-
passed. It could, in one sense, render the entire volume 
of safety and health standards in 30 Code of Federal 
Regulations redundant. 

Prospective MSHA Enforcement 
 of I2P2 & Use in POV

One significant concern involves the issue of how 
MSHA may enforce I2P2 in the future, whether it will 
issue both citations for underlying regulatory viola-
tions and tack on a separate I2P2 citation for failing 
to identify and correct the problem in a timely man-
ner before the MSHA inspector discovered it. All too 
often, MSHA has had a practice of doing so under 

By Adele l. ABrAms, esq., Cmsp

its “workplace examination standard” (e.g., 30 CFR 
§56/56.18002) and its preoperational equipment inspec-
tion standard (e.g., 30 CFR §56/57.14100, which is 
one of the new “Rules to Live By” targeted for higher, 
specially assessed fines and heavier gravity/negligence 
classifications). When it finds multiple violations in the 
workplace, the “workplace exam” is viewed as inade-
quate and a separate citation for that is issued frequently. 

A typical citation issued to a cement plant, which was 
litigated recently, involved a Section 104(d) citation and 
alleged: “Persons conducting the workplace examina-
tions were not reporting obvious hazards, and the opera-
tor failed to initiate prompt corrective action. Hazards 
found during the inspection, which were also cited dur-
ing the past 2 years, included 56.11001, cited 22 times; 
56.12018, cited 10 times; and 56.20003, cited 15 times. 
The mine operator has engaged in aggravated conduct 
constituting more than ordinary negligence by not ensur-
ing an adequate examination was conducted for obvious 
and apparent hazards. This violation is an unwarrantable 
failure to comply with a mandatory standard.”

In that case, Secretary of Labor v. Cemex Inc., 
the administrative law judge vacated the citation [32 
FMSHRC 1897 (ALJ, December 2010). See also, 
Secretary of Labor v. Dumbarton Quarry Association, 21 
FMSHRC 1132]. She held: 

“[C]ase law and the Secretary’s program policy 
manual further undermine the Secretary’s position that 
the inadequacy of the examination alone justifies the 
§56.18002(a) citation. As Judge Manning stated in a 
case essentially identical to this one, ‘that fact that five 
citations were issued citing visible safety problems is too 
slender a reed on which to hang a violation of Section 
56.18002(a).’”

MSHA’s program policy manual specifically directs 
inspectors as follows: 



“Evidence that a previous shift examination was not 
conducted or that prompt corrective action was not taken 
will result in a citation for violation of §§56/57.18002(a) 
or (c). This evidence may include information, which 
demonstrates that safety or health hazards existed prior 
to the working shift in which they were found. Although 
the presence of hazards covered by other standards may 
indicate a failure to comply with this standard, MSHA 
does not intend to cite §§56/57.18002 automatically 
when the agency finds an imminent danger or a violation 
of another standard.” (Program Policy Manual, Volume 
IV, Subpart Q)

In addition, such programs are already reviewed when 
a mine comes under PPOV criteria for scrutiny and must 
meet with the district manager to see what steps must 
be taken to avoid a POV finding, under which every 
significant and substantial (S&S) citation/order serves 
as a withdrawal order for the affected equipment or area 
of the mine. Under pending legislation, H.R. 3698 and 
S. 1590, to revise the 1977 Mine Act, new POV criteria 
would be adopted under which any S&S citation/order 

issued to a POV status mine would 
become a withdrawal area affecting 
the entire mine until all identified 
hazards were abated.

MSHA’s current POV policy 
about programs that could be con-
sidered “mitigating factors” indicates 
that a program must include:

•corrective actions the operator 
intends to take, including bench-
marks and milestones, to reduce the 
frequency of S&S violations;

•specific changes the operator will 
make to improve the quality and/

or increase the frequency of examinations conducted by 
qualified and competent personnel;

•specific actions the mine management will take to 
provide greater attention in the review of the examina-
tion books and records and discuss the examination 
results with examiners; 

•frequency with which mine management will con-
duct unannounced examinations of the mine to audit 
mine examinations and compliance; 

•additional health and safety staff that will be added 
to assist in the daily auditing of compliance performance 
and the authority they will have to halt work if violations 
are identified;

•specific training that miners will receive on miners’ 
rights to report hazards and unsafe conditions and on 
protection against retaliation;

•training the mine operator will conduct for mine 
officials, mine examiners, competent persons and miners 
to address each of the conditions that caused the unac-
ceptable levels of citations and orders issued during the 
screening period;

•planned modifications or additions to engineering 

and/or administrative controls to address specific condi-
tions or practices;

•identification of the personnel who will be respon-
sible for implementing and monitoring the corrective 
action program;

•milestones and benchmarks for implementation of 
each component of the program, including dates by 
which they will be achieved; and, 

•how the operator intends to ensure the program’s 
milestones are achieved and the method by which the 
operator will update the district manager on the pro-
gram’s progress. 

It is reasonable to expect these criteria to be included 
in the revised POV rulemaking, as well as potentially in 
an MSHA I2P2 standard.

Development of an I2P2 Program for Mines
One tool that companies can use to systematize their 

safety and health management activities is the Z10 
standard, which is one of the guidelines referenced by 
MSHA in its initial rulemaking publication. Formatting 
a program according to a nationally accepted voluntary 
consensus standard lessens the likelihood that it would 
be arbitrarily rejected by an MSHA district manager, if 
such a program was offered in mitigation of PPOV sta-
tus.

“Occupational Safety and Health Management 
Systems” (ANSI/AIHA/ASSE Z10-2012) encour-
ages employers to reduce the risks of injuries, illnesses 
and fatalities in a cost-effective manner. It serves as a 
blueprint for widespread benefits in health and safety 
as well as in productivity, financial performance, qual-
ity and other organizational and business objectives. It 
was designed to be a template for creating or improving 
occupational safety and health management systems for 
any organization, large or small.  

Z10 is voluntary and is a performance standard, 
not a specification standard. The focus is on results, 
not on specific measurements or regulatory criteria. 
Moreover, as a national consensus standard, it serves as 
a tool to be used in addition to any regulatory require-
ments or guidelines. For OSHA-regulated businesses, 
it helps employers meet the intent of the general duty 
clause (Section 5(a)(1) of the OSH Act of 1970), which 
requires all employers to provide a workplace that is 
“free from recognized hazards that are causing or likely 
to cause death or serious physical harm.” As noted, for 
MSHA-regulated employers, it can help satisfy mitiga-
tion requirements under POV and can also be used to 
defend against allegations that workplace examinations 
are inadequate or that the employer has failed to exercise 
due diligence in the case of contractor injuries, where 
tort liability considerations come into play. 

The benefits of such programs are touted by OSHA in 
support of its rulemaking. The agency notes that, in research-
ing state programs, OSHA found reductions in injury and ill-
ness from 9% to 60% by implementing an I2P2. Examples 
of state programs and their effectiveness include:
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•Alaska, which experienced a 17.4% decline injuries 
after requiring an I2P2;

•California, which experienced a 19% decline in inju-
ries after requiring an I2P2;

•Colorado, where employers witnessed cumulative 
annual reduction in accidents of 23% and a cumulative 
reduction in accident costs between 58% and 62%; and,

•Hawaii, which reflected a net reduction in injuries 
and illnesses of 20.7%.

According to federal OSHA, currently 34 states 
require or encourage employers to implement I2P2 pro-
grams (see generally, OSHA Whitepaper: Injury and 
Illness Prevention Programs, January 2012.). However, 
other than entities covered by Cal-OSHA, none of these 
other state I2P2 programs are required at mine sites, 
and it does not appear that any state mining agency 
has a comparable requirement in place. In addition, 
many countries around the world also require employ-
ers to implement and maintain them, such as Canada, 
Australia, all 27 European Union member states, 
Norway, Hong Kong, Japan and Korea.

The five elements of the Z10 standard are: 
1) management leadership and employee participation; 
2) planning; 
3) implementation and operation; 
4) evaluation and corrective action; and 
5) management review.
It is helpful, when planning a program, to examine 

these elements one by one. 

Management Leadership
Safety and health management systems focus on 

management spearheading safety efforts. Consequently, 
successful Z10 implementation requires strong leader-
ship and a solid commitment from upper management. 
Management must establish a safety and health policy 
and communicate the information to all employees (pref-
erably in writing, with dated/documented receipt).  

Employee Participation
Miners and other employees have personal responsibil-

ity to comply with all safety and health rules established 
by management, but they will not be aware of this unless 
it is communicated by management through training and 
enforcement/disciplinary actions. However, there is more 
to the “employee” element than this. Employees must 
have opportunity to participate in safety-related planning 
and to provide input into the implementation, evaluation 
and corrective/preventive actions geared toward address-
ing hazards in the workplace. They may have useful ideas 
on safety and health interventions that can reduce injuries, 
including those related to ergonomic conditions. Employee 
participation can be accomplished through use of safety/
health committees. Some states already mandate that 
employers have such committees. In union workplaces, 
employee participation should be done through cooperative 
efforts with the union and in accordance with relevant pro-
visions of collective bargaining agreements.

Planning
The planning process is a key component to system-

atically prioritize safety and health management issues, 
to establish appropriate objectives and to devise a plan 
to meet the established objectives. The planning pro-
cess involves thoroughly documenting and reviewing 
all equipment and processes to determine risk factors 
(e.g., electrical lockout programs, confined space entry, 
guarding of conveyors); conducting a hazard analysis to 
identify potential and existing hazards and exposures and 
to evaluate the frequency employees will be exposed to 
the hazards and identifying the hazard control measures/
methods and evaluating the potential severity of the haz-
ard. 

Implementation & Operation
The necessary competence in safety and health for 

each task should be defined and should include consider-
ation of mandatory regulatory requirements. More than 
50 OSHA standards have specific training mandates, 
and MSHA has mandatory training under 30 CFR Parts 
46, 47 and 48. Employers must consider miner and 
supervisor competency for identification and elimina-
tion or control of work-related hazards and risks and for 
implementation of their respective responsibilities under 
a safety and health management system. Worker and 
supervisor training programs should address:

•company policies and procedures; 
•appropriate PPE; 
•job safety analysis; 
•maintenance and housekeeping; 
•site-specific emergency and security procedures; 
•worksite evaluation, incident investigation and audit 

procedures; 
•contractor utilization and safety oversight; and,
•applicable MSHA regulations and consensus stan-

dards that MSHA has incorporated by reference (e.g., 
specific ANSI, ASTM, ASME, SAE and NFPA require-
ments, as well as the ACGIH TLV levels adopted by 
MSHA, which are the 1972 versions for coal and the 
1973 versions for metal/nonmetal mines).

Other actions to implement the safety and health 
management system include applying specific controls 
and applying risk-reducing methods. Actions may 
include hazard elimination; substitution of a less hazard-
ous material, process or equipment; use of engineering 
controls; warnings signs, sirens or labels; administrative 
controls (e.g., job rotation to reduce exposure to repeti-
tive or noisy tasks and mitigate ergonomic or noise 
hazards); and finally use of appropriate PPE, which 
MSHA considers a “last resort” to be used only after all 
engineering/administrative controls have been imple-
mented and where health or safety risk exposures cannot 
be further reduced. For noise, MSHA will still issue cita-
tions for exposures above 90 dBA, even where effective 
hearing protection is worn. 

D
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Evaluation & Corrective Action
Regular and frequent evaluations of the safety and 

health management program should be conducted by 
management, as conditions, exposures or machinery and 
equipment may change over time. Audits, as well as 
corrective actions and follow-ups taken by the company 
in response to identified risks, should be documented.  
Also make sure there is management commitment of 
resources to address promptly any identified deficiencies. 
The audits/evaluations should identify areas not compli-
ant with the Z10 standard, and if an audit reveals any 
MSHA noncompliance, the condition must be abated 
immediately or else MSHA may find evidence of prior 
management knowledge and use this to support a “fla-
grant violation” finding with a maximum penalty assess-
ment. MSHA has been more aggressive in demanding 
audit reports in recent years, invoking its authority under 
Section 108(a)(1)(E) of the Mine Act, which permits 
MSHA to seek an injunction in U.S. District Court, if 
needed, when an operator “refuses to furnish any infor-
mation or report requested by the Secretary…in further-
ance of the provisions of this act.”

Management Review
Management should annually review applicable MSHA 

standards, any new agency policy, as well as internal safety 
programs, and compare them to the Z10 benchmarking 
standards to help identify and correct weak areas. This will 
improve the way processes and procedures are performed 
and should decrease the frequency and severity of injuries. 

Management review provides a clear picture 
of the system’s effectiveness, as well as its 
impact on the organization’s business needs. 
If management support is somewhat weak, 
this may be helped by documenting cost sav-
ings associated with improved safety and 
health performance in the review process 
(e.g., workers’ compensation costs, property 
damage reduction from industrial accidents, 
reduction in MSHA citation penalties and 
lower tort exposure from contractor acci-
dents).

Once the system design has been obtained 
and reviewed, the next component is getting 
company personnel involved. First, identify 
a person with authority and responsibility for 
implementing the program and include a sys-
tem for ensuring that employees comply with 
safe and healthy work practices. Other things   
vital to the success of the program include: 

1) a system for communicating with employ-
ees on matters relating to occupational safety and 
health; 

2) procedures for identifying and evaluating 
work place hazards, including periodic workplace 
inspections; 

3) procedures to investigate occupational inju-
ries or illnesses; 

4) methods for correction of unsafe or 
unhealthy conditions in a timely manner; and, 

5) training in safe and healthy work practices 
for all employees. 
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Miners and other employees have  
personal responsibility to comply with  

all safety and health rules established by 
management, but they will not be aware  

of this unless it is communicated by  
management through training and  
enforcement/disciplinary actions. 

Conclusion
If you put a safety and health management system in 

place, you will—by going through the process thought-
fully and (if needed) with the assistance of a safety 
professional—address all significant hazards in your 
workplace, mitigate those risks appropriately and train 
workers effectively so that the 80% of accidents that 
arise from “unsafe acts” may be averted as well as those 
other accidents that are due to “unsafe conditions.” It 
will also help mine operators and contractors get ahead 
of the curve, in the event that a PPOV notice letter is 
received, and prepare for the future I2P2 MSHA and 
OSHA standards. •
Adele Abrams, Esq., CMSP, is president and attorney at the 
Law Office of Adele L. Abrams PC. She is a nationally recognized 
author and speaker on occupational and mine safety and health 
issues. Abrams also provides safety training (OSHA/MSHA) and 
consultation services, including safety and health audits. She is 
a member of the adjunct faculty of the Catholic University of 
America, teaching legal courses in its Master’s in Management 
program. She has coauthored several books on mining and safety 
and writes for Aggregates Manager and Pallet Central.

Reprinted with permission from the proceedings of ASSE’s 
2012 Professional Development Conference.
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A
t a June 13, 2012 seminar given by the Penn 
State Miner Training Program, mining com-
panies that have implemented systems to 
advance a safety culture of prevention within 
their organizations addressed the question 

of how to measure safety culture and performance. The 
event was supported in part by a grant from MSHA 
under the Brookwood-Sago program.

Representatives from an international cement pro-
ducer and three large coal companies discussed their 

approaches, the difficulties they have 
faced in implementing them and how 
they measure performance. 

The time appears to have come 
for companies large and small to 
consider setting up safety and health 
management systems (SHMS) or 
programs. Thirty-four states have 
either mandated or recommended 
adopting systems or programs, 
according to presenter Adele 

Abrams, and both MSHA and OSHA have the item on 
their regulatory agendas. Abrams provided information 
on the Z10 consensus SHMS standard and on an injury 
and illness prevention program (I2P2) adopted more than 
two decades ago in California. It is mandatory for all 
employers, including mine operators.
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Within mining, the National Mining Association 
(NMA) has taken a lead role on this issue. NMA 
describes its CORESafety program, introduced earlier 
this year, as an industry-wide partnership built on a 
foundation of leadership, culture and safety and health 
systems. To date, 30 companies representing all major 
sectors of mining participate.

 Presenter Bob Peters of NIOSH explained that 
safety culture refers to the values, rules and common 
understandings of the work environment that influence 
employees’ perceptions and attitudes about the impor-
tance the organization places on safety. 

In a keynote speech, Mike Carlson of Cemex noted 
that safety culture advances in stages in an organization 
committed to embracing it, with each stage having its 
own identifiable, objectively measurable characteristics. 
At the lowest stage, accidents, injuries and illnesses 
are accepted as a cost of doing business. At the highest 
stage, however, behaviors and conditions that can lead 
to these adverse outcomes are actively searched for and 
dealt with before they cause harm. 

The values, priorities and attitudes put forth by man-
agement are crucial because those are what subordinates 
follow. According to consultant Ken Katen, every acci-
dent represents a management failure. “Management is 
responsible for workers and their actions,” he said.

A characteristic of firms committed to promoting a 
safety culture is a written policy statement signed by 
management that spells out its commitment and the com-
pany’s view of safety as a core value. At Pennsylvania-
based PBS Coals, safety is “an uncompromisable value,” 
Tom Todd, the company’s vice president of safety told 
attendees.

Consol Energy has taken the written pledge one step 
further by asking its employees and contractors to sign 
a pledge to take responsibility for safety. It includes 
a provision empowering them to stop work if they 
believe a job is unsafe. In fact, no company committed 
to improving safety can progress to the highest levels 
without embracing employee participation in the process. 
Abrams put employee participation on an equal footing 
with management commitment as “key elements” of an 
effective SHMS.

The message Consol management conveys under 
its Absolute Zero program is that zero accidents is the 
only acceptable outcome, commented Lou Barletta, the 
150-year-old company’s vice president of safety. Consol, 
which used to plan for so many accidents every year, 
now treats reportable injuries as “exceptions.”

saFEty manaGEmEnt By JAmes shArpe, CiH
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According to Carlson, not only is the evolution of 
safety culture a staged process, but its assessment is 
as well. Companies at the lowest levels treat injuries 
and accidents either as no one’s fault because these are 
thought to be inevitable in the inherently unsafe business 
of mining, or blame is placed on the person or persons 
directly involved. When safety culture reaches its highest 
stage, blame is attributed to a faulty process. Faulty pro-
cesses include problems in areas, such as hiring, training, 
supervision, job design and engineering.

At an advanced stage, safety culture relies on func-
tions, such as training, supervision and mentoring, for 
safety performance rather than on employees’ personal 
experience, Carlson noted. In addition, safety is not 
treated as competing with productivity, quality, service 
or morale. Instead, each reinforces and supports the 
other. Progress in one of these areas means progress in 
all, he said. 

auditS MeaSure ProgreSS

At Cemex, the safety performance improvement pro-
cess includes a periodic, in-depth evaluation of a plant’s 
safety culture. Plants of all sizes are included. The audit 
is conducted by a team of from one to five professionals 
who do not work at the site. Katen said audits work best 
when they are not seen as an inspection or fault-finding 
endeavor, but rather as a performance improvement 
exercise. 

The audit process at Cemex consists of three key fact-
finding steps: workplace observations, an anonymous 
18-question written “safety perception” survey of the 
entire workforce and interviews. Fifteen of the questions 
can be answered with a “yes” or “no,” but the survey 
allows, in fact encourages, longer answers to all ques-
tions.

For instance, the first question asks if the respondent 
believes it is possible to have zero injuries at the plant 
and why. Another question asks the participant if Cemex 
genuinely cares about his or her safety and why.

The audit team analyzes the responses for common 
themes and consistencies and then applies that informa-
tion during the interview process. Once fact-finding is 
complete, the team presents its findings in a meeting 
with key managers. During the meeting, an improvement 
plan is outlined.

Katen listed six actions that can result from the audit. 
They are to revise or update standards, retrain, perform 
more frequent job safety observations, provide counsel-
ing to give positive feedback or promote improvement, 
or launch disciplinary proceedings.

BeneFitS & outcoMeS

Citing polls asking why companies implement safety 
and health programs, Abrams said 59% of respondents 
mentioned a desire to lower workers’ compensation 
costs, while 51% described it as the right thing to do. 
Only about 20% cited OSHA or MSHA fines as motiva-
tors. According to research published in 2009, 43% of 

respondents said the top benefit of having an I2P2 pro-
gram was increased productivity, she added.

Seminar presenters said they have seen measurable 
improvements in safety metrics. John Gallick of Alpha 
Natural Resources reported that Alpha’s lost-time rate 
declined from about 3.0 in 2006 to roughly 1.3 in the 
first three months of this year. He also noted that a third 
of more than 200,000 anonymous observation cards 
turned in by employees during the first quarter of 2012 
reported something that was not right. The cards go for 
follow-up to employee involvement groups set up at 
each mine. Consol’s Barletta also reported improved 
safety performance.

Other useful information relayed at the seminar was 
that:

•Consol’s safety staff does not address regulatory 
compliance; rather, that issue is the exclusive focus of a 
separate compliance group.

•Consol has built wellness into its safety process and 
gives a day off to any employee who agrees to partici-
pate in basic medical screening for measures, such as 
blood pressure and weight.

•ANSI has released an updated safety and health man-
agement standard, Z10.33, for multiemployer worksites.

•An outcome of a current NIOSH research project on 
safety culture at a handful of underground coal mines 
will be a safety culture assessment toolkit.

•To date, NIOSH’s ongoing research has found no 
clear-cut standard for judging the extent to which an 
individual mine’s overall safety culture is positive or 
negative.

•Citing a positive safety culture in his state, Joe 
Sbaffoni of Pennsylvania’s Bureau of Deep Mine Safety 
reported that there have been no fatalities in underground 
mines in the state in the past 3 years. 

•According to presenter Josh Savit of Predictive 
Compliance, a $100 citation costs an average of $330 
after abatement charges are included.

•If the workforce does not trust or believe manage-
ment, nothing to promote a safety culture that managers 
try will work. •
James Sharpe, CIH, holds a bachelor’s degree in English 
Secondary Education from Pennsylvania State University 
and a master’s degree in English Secondary Education and 
Environmental Health Sciences from the University of Pittsburgh 
and George Washington University, respectively. Sharpe’s work 
experience includes 4 years as a general assignment reporter for 
a daily newspaper and more than 3 decades in occupational safe-
ty and health and industrial hygiene. Clients included the World 
Bank and the International Monetary Fund. He was employed by 
a trade association representing the aggregates industry—crushed 
stone and sand and gravel—for nearly 7 years. During that 
period, Sharpe was a central figure in an industry-labor coalition 
formed to finalize a draft safety training proposal for the aggre-
gates industry that became law in 1999 as 30 CFR Part 46. 

Reprinted with permission from Sharpe’s Point: On Mine Safety 
(July 2012), www.onminesafety.com.

By JAmes shArpe, CiH
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concentration and focus and we are suddenly exposed to 
a hazard that we should have recognized. That is why we 
all must watch for and take care of each other. It is just 
something we need to do. 

But as an employee, you are the last person to touch 
the equipment; the final person to choose how you will 
perform that task. You are the person who ultimately has 
complete and total control in the outcome of your perfor-
mance. I have repeatedly said there is no job or task to 
do in the workplace that is so important that it cannot be 
performed safely. You have a choice to make, just like 
those in the following abstracts. Remember, the shortcut 
you take may be much more costly than the benefit you 
gain.

A maintenance employee (welder) lit his own arm 
on fire while attempting to cut a piece of metal. While 
attempting to put out the fire on his arm, he stepped off the 
pallet he was working from onto some water and ice. As 
his feet slipped out from under him, the torch went flying, 
and he landed on his back and hip. Though his burned arm 
eventually healed, he remained out of work for hip and 
back complications that he is still living with today. The 
employee was not wearing the provided PPE because it 
was “too hot and binding” for the work he needed to do.

A shop employee was using a parts washer to degrease 
a tool. His past experience suggested that safety glasses 
with sideshields would be enough protection since he did 
not “splash” the cleaner often. The eyewash station was 
close by, but lack of storage space in the shop led the 
employee to place spare parts between the eyewash station 
and the parts washer. When the cleaner sprayed back on 
the employee, the glasses were not enough. Hitting both 
eyes, the employee now could not find the eyewash station, 
and he tripped and fell over the parts that were stacked on 

the floor.
An employee was using solvent to clean 

off excess grease from a part. Since the 
employee did not want to get grease 

or solvent on her hands, she 
chose to wear her leather 
gloves. After a couple weeks, 
her leather gloves were 

soaked through, absorbing the 
chemical. Her hands began to 

break out into a rash and became 
infected. The employee stated that 
she did not like the style of nitrile 
glove provided for this type of work.

 

workEr ProtEctions By rAndy deVAul

PPE: Are We Really
Protecting Ourselves?
I

n my years of experience in safety and emergency 
services, I believe I have heard just about every 
excuse, justification, reason—whatever you want to 
call it—as to why people cannot, will not, have no 
interest in or do not know how to use or wear PPE 

for performing a task. 
Statistical books are full of injuries and fatalities that 

were a result of someone making a choice, a decision 
that would change or end his/her 
life. It is easy to read the numbers so 
neatly arranged in the columns and 
say, “Gee, that is too bad.” Or, “I 
cannot believe somebody would be 
that stupid” as we armchair quarter-
back from a safe distance after the 
fact. What we often forget is that for 
every number in the book is a face, a 
body part, a person who suffered the 
injury; a family that suffered through 
the healing and (hopeful) recovery of 
their loved one. And too many times, 
the injury was preventable.

I am a fanatic on performance 
safety. I am convinced that people 
have far more control over their lives 
and outcomes of performing their 

jobs at work than what most    
 are willing to admit. I 

know we all have our 
moments when 

we lose our  
 

You are the person 
who ultimately has 
complete and total 
control in the out-
come of your per-
formance. There is 

no job or task to do 
in the workplace 

that is so important 
that it cannot be 

performed safely.
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A production employee was using a cutting torch to cut 
steel. He was wearing his safety glasses with sideshields, 
but he was not wearing filtered lenses or a face shield. 
He stated that he had experienced flashburn before, but 
that was during welding and not cutting. Since he did not 
need to cut for a prolonged period of time, he said he did 
not need anything else. Sparks and slag suddenly shot up 
from the torch, striking the employee in the face, on the 
head in his ear, and bouncing up from his glasses, in his 
right eye. He ended up with a piece of slag in his middle 
ear that could not be removed and had a melted piece 
stuck on the cornea of his eye.

An employee climbed up to a storage rack, approxi-
mately 10 ft. high. In the process of shelving a spare part 
raised by a forklift, the employee attempted to remove 
the belt that was securing the part in place. The belt 
became stuck, so the employee grabbed on with both 
hands and pulled. The belt broke free, and the employee 
fell to the ground, breaking both wrists. He was not 
wearing any type of fall protection nor had any type of 
rail.

All of these examples caused pain, discomfort and 
lost work time for each employee from making a bad 
choice. But during their healing process, their families 
were also directly affected. A spouse needed to miss 
work to stay home and care for the employee. Wages 
were lost since workers’ compensation does not pay 
lost wages until after 7 consecutive days. One missed 
his mortgage payment because he did not have enough 
income from the days he missed work from his injury. 
One employee could no longer pick up his daughter, 
skate with her or bike ride with her—these were all 
activities that he could not do anymore. So in addition to 
the injury, all of these employees experienced additional 
stress and hardship in finances, healing and family life.

To balance this, I realize there are numerous stories 
about how PPE saved lives and eyesight, fingers, arms, 
backs, etc. Too often, successes in the use of PPE do not 
get publicized since the proper use of the equipment cre-
ated a “non-event.” Since the employees were protected, 
they avoided an injury from ever occurring.

We all have responsibility to work safely. We all 
have responsibility to look out for our coworkers and to 
remind and encourage them when we see them perform-
ing a task that puts them at risk for injury.

I will never tell someone that the reason they need 
to wear PPE is because it is required under MSHA for 
them to do so. I hate compliance for the sake of compli-
ance as much as the next person. What I will tell some-
one is that his/her life is valuable; that s/he should never 
be willing to compromise the value of his/her own life 
for the sake of doing a task or job; that his/her own qual-
ity of life and the family’s quality of life is at risk when 
a task is performed incorrectly or the appropriate precau-
tions are not taken. 

 

Remember, there is no job to be done that is so impor-
tant that it cannot be performed safely. Your safety and 
health depend on you and your work practices. Your 
family’s well-being and health also depend on you and 
your work practices. Your quality of life for the future 
directly depends on you and your work practices.

More than 90% percent of all injuries are related to 
people making choices. This means you have the great-
est opportunity to reduce the potential of injury simply 
by recognizing the hazard and protecting yourself from it 
(if you cannot eliminate it entirely). PPE saves lives and 
protects people’s quality of life as well. Be the best you 
can be by doing the best you can do. You and your fam-
ily will benefit. •
Randy DeVaul is a 35-year safety professional with corporate, 
government and consulting experience. He can be contacted at 
safetypro@roadrunner.com. 

By rAndy deVAul

MSHA’s Examinations Rule 
for Underground Coal 
Mines Now Effective

MSHA’s final rule, “examinations of Work 
Areas in underground Coal Mines 

for Violations of 
Mandatory Health or 
Safety Standards,” 
which was published 
Apr. 6, 2012, in the 
federal Register, 
became effective 
Aug. 6, 2012. the 
rule requires mine 
operators to identify 
and correct hazardous conditions and viola-
tions of nine health and safety standards that 
pose the greatest risk to miners, including 
the kinds of conditions that led to the deadly 
explosion at the upper Big Branch Mine in 
April 2010. Click here for more information. •

FMSHRC Moves
effective Aug. 27, 2012, the federal Mine 
Safety & Health Review Commission (fMSHRC) 
offices moved to:

1331 Pennsylvania Ave. NW
Ste. 520N
Washington, DC 20004-1710 

this is the address where all notices of contest, 
answers to MSHA petitions and other plead-
ings must now be filed to be received in a 
timely manner. fMSHRC phone and fax num-
bers remain the same. •

mailto:safetypro%40roadrunner.com?subject=
http://www.msha.gov/MEDIA/PRESS/2012/NR120806.asp
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During the first 6 months of 
2012, 19 deaths occurred in 
work-related accidents in 
the nation’s mining industry. 

Ten miners died in coal mining, and 
nine died in metal/nonmetal mining. 

The ten coal mining deaths were 
in the following accident categories: 

three in Slip or Fall, 
two from Rib Fall and 
one each in Exploding 
Vessels Under Pressure, 
Other (Drowning), 
Handling Materials, 
Machinery and Electrical. 
An uncharacteristic trend 
identified was that five 
of these fatalities—three 
of them supervisors—
occurred on five consecu-
tive weekends. This is a 
particular warning flag 
for the  
mining industry.

The nine metal/non-
metal mining deaths were in the 
following accident categories: four 
in Powered Haulage, two in Fall of 
Face/Rib/Highwall and one each in 
Machinery, Falling Material and Fall 
of Person.

While this is the second lowest 
number of mining deaths recorded 
in mining mid-year, we know these 
deaths are preventable.

MSHA has placed an analysis of 
the mining fatalities in the first half 
of 2012 on its website along with 
best practices to help mining opera-
tions avoid fatalities like them.

Fatalities are preventable. Many 
mines operate every shift of every 
day, year in and year out, without a 
fatality or a lost-time injury. Mining 
workplaces can and must be made 
safe for miners. 

Midyear Summary 
of Fatal Accidents 
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MSHA has taken many actions to 
identify mines with health and safety 
problems and has initiated several 
outreach and enforcement initia-
tives, including “Rules to Live By,” 
a fatality prevention program high-
lighting safety and health standards 
most frequently cited during fatal 
accident investigations. We believe 
those actions, along with initiatives 
by the mining industry, can make a 
positive difference. MSHA has post-
ed more information and analysis 
of the fatal accidents that occurred.

Congress explicitly stated in the 
findings and purpose of the federal 
Mine Safety and Health Act that 
“deaths and serious injuries from 
unsafe and unhealthful conditions 
and practices in the coal or other 
mines cause grief and suffering to 
the miners and to their families.” 
Congress clearly sought to end this 
grief and suffering. The Mine Act 
also makes clear that mine operators, 
with the assistance of miners, are 
responsible for maintaining safe and 
healthful workplaces in compliance 
with the laws, rules and regulations 
designed to improve mine safety and 
health in this country. The Mine Act 
obligates mine operators to, among 
other things, examine mines to find 
and fix conditions that could harm 
miners. The law is clear that opera-
tors must take ownership of safety 
and health at their mines. 

Mines need to have effective 
safety and health management pro-
grams in place that are constantly 
evaluated and implemented, effective 
find-and-fix programs to identify and 
eliminate mine hazards and effective 
training of all mining personnel.

Conducting workplace examina-
tions before beginning a shift and 

during a shift—every shift—can 
prevent deaths by finding and fixing 
safety and health hazards. Workplace 
examinations must be performed and 
identified problems resolved to pro-
tect workers.

Effective and appropriate training 
will ensure that miners recognize and 
understand hazards and how to con-
trol or eliminate them.

No miner should need to die on 
the job just to earn a paycheck. We 
must all work together to ensure that 
does not happen. We are united in 
our determination that all miners go 
home safe and healthy at the end of 
each shift. •
From Joe Main, MSHA Assistant 
Secretary

Joe mAin

•Summary of 2012 Mid-Year 
fatal Accidents at Metal & 
nonmetal Mines 
•Summary of 2012 Mid-Year 
fatal Accidents at Coal Mines  
•Letter to the Mining 
Community 
•Press Release  

Resources:

Mines need to have 
effective safety and 
health management 
programs in place 
that are constant-
ly evaluated and 
implemented.
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I represented ASSE at a special stakeholders briefing at 
MSHA headquarters on two new initiatives that will 
be launched soon, one concerning “best practices” 
(and enforcement) of the MSHA noise standard (30 

CFR Part 62) and the other concerning a new policy 
document that will be released clarifying the fall protec-
tion standard (30 CFR 56/57.15005). No documents 
were distributed; however, a PowerPoint on the noise 
standard will soon be made available on MSHA’s web-
site as it is also being used to train inspectors.

Before getting into the main part of the meeting, 
Assistant Secretary Joe Main addressed the approxi-
mately 30 people in attendance, discussing MSHA’s 
“strategic goal” to address problems that have become 
visible due to the Upper Big Branch tragedy. These 
include issuing policies to reflect the current law crimi-
nalizing advance notice of inspections, emphasizing min-
ers’ rights, enforcement of ventilation and rock dusting 
in coal mines and more enhanced enforcement activities 
(impact inspections, changed criteria for pattern of viola-
tions and reorganization of the assessments/investigative 
office). The rest of the program was addressed to metal/
nonmetal mine operators although the noise standard 
affects all mining segments. 

The changes in interpretation of the fall protection 
standard come in response to suggestions made by 
various mining organizations. MSHA will soon issue 
a program policy letter (PPL) revising 56.15005, that, 
for work on stationary work platforms, will obviate a 
worker in most situations from needing fall protection if 
working fewer than 6 ft. above a working surface. The 
standard states that “safety belts and lines shall be worn 
where there is a danger of falling,” and some inspectors 
have been issuing citations at heights of less than 5 ft. or 
even as little as 30 in. above the ground, where fall pro-
tection devices cannot be effectively used.

The draft PPL states that each employee working 
more than 6 ft. over a horizontal or vertical surface 
will require protection, such as a guardrail, safety net 
or personal fall arrest system. However, MSHA Metal/
Nonmetal Administrator Neal Merrifield clarified that, 
in the event the worker is over hazards, such as rebar, 
hazardous chemicals, etc., fall protection will be needed 
even if the worker is working less than 6 ft. over the 
surface. MSHA’s spokesperson was uncertain how the 
new policy would affect the many citations currently in 
litigation where operators were cited for not employing 
fall protection at heights below 6 ft.

Reginald Richard, CIH, MSHA’s chief of health, 
addressed the noise standard and emphasized that there 
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was no policy change but later acknowledged that the 
MSHA program policy manual was being revised to 
eliminate the availability of written “P-codes” [a tool the 
agency previously used to document that a mine opera-
tor had used all feasible engineering and administrative 
controls and still could not bring noise levels below the 
permissible exposure limit (PEL) so that they would not 
subsequently be cited as long as the approved controls 
were still in use]. No new P-codes will be issued in writ-
ing, although internal MSHA coding will reflect this, and 
subsequent inspectors “should” take note of these and 
not continue to cite the operator.

MSHA has initiated an emphasis program doing com-
prehensive noise inspections at mines to help companies 
understand best practices and the standard’s require-
ments. Like OSHA, MSHA has an action level of 85 
dBA and a PEL of 90 dBA, and it also requires dual 
hearing protection above 105 dBA and does not allow 
any exposures above 115 dBA. All miners exposed 
above the action level must be enrolled in a hearing con-
servation program and must be offered annual audiomet-
ric testing. Richard reviewed the requirements of various 
sections of the standard and said training of inspectors 
to prepare for the emphasis program would begin soon. 
He also noted that MSHA is upgrading its equipment 
for sampling but that, due to budget constraints, it was 
unlikely that field offices would continue to loan sam-
pling noise dosimeters to mine operators as they had in 
the past. •
From Adele Abrams, Esq., ASSE’s Federal Representative

nEws

MSHA Stakeholders Meeting  
on Noise & Fall Protection

MSHA has an 
action level of 
85 dBA and a 

PEL of 90 dBA.
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On May 18, 2012, I represented ASSE at the 
bimonthly meeting of the Small Business 
Administration’s (SBA) OSHA/MSHA round-
table. This was a special event, featuring 

Office of Information and Regulatory Affairs (OIRA) 
Administrator Cass Sunstein, who gave a presentation 
on old and new executive orders affecting the regulatory 
process. Approximately 100 lobbyists were in attendance 
(about twice the usual number). Also attending were 
OSHA officials, including David Michaels, Jordan Barab 
and Dorothy Dougherty, MSHA official Patricia Silvey 

and Adam Naill of the Senate HELP 
majority staff.

Sunstein discussed Executive 
Order (E.O.) 13563 (which reaf-
firmed E.O. 12866), which 
emphasizes the importance of the 
Regulatory Flexibility Act in job 
creation and calls on the agencies to 
consider the cumulative effects of 

regulations on business. A new E.O. is coming that will 
address retrospective review of regulations. Sunstein said 
that OSHA and MSHA have done “a spectacular job” 
in protecting employees and have accomplished much 
in a short period. He noted that his father had a small 
construction company and “business prospers when 
workers are safe.” The best efforts involve public/private 
partnerships, but the national debate over regulations 
has become polarized, and there is a need to go beyond 
sound bites and to focus on evidence and data, rather 
than being driven by interests or dogma.

He noted a recent report that says OSHA regula-
tions have no adverse impact on jobs, and he said that 
SBA’s job is to screen rules that are not justified and to 
improve those that are justified. One new E.O. addresses 
international regulatory cooperation to increase business 
and to improve safety, and he referenced the new OSHA 
Globally Harmonized System rule as a good example of 
a rule that can reduce trade parries.

He said that OIRA carefully considers regulatory 
costs/benefits and that since Obama came into office, 
there has been $91 billion in net benefits from regu-
lations. Retrospective review makes sense because 
some rules no longer make sense due to technological 
improvements or industry changes (e.g., EPA vapor 
recovery regulations that are no longer needed because 
newer autos capture vapors). He favors retrospective 
analysis that can be data-driven because most rules are 
analyzed at the proposal stage, when no data are really 
available. He added that a study shows that agencies 
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overestimate the costs of regulations (rather than under-
estimate them). This is because they rely on industry 
input, and there is an incentive to inflate costs.

The new requirements in E.O. 13563 that are not 
included in 12866 include:

•requiring agencies to harmonize and simplify rules;
•focus on flexible approaches that maintain freedom 

of choice for regulated entities;
•emphasize public participation, using the Internet 

to promote an exchange of views on proposed rules 
(through www.regulations.gov), and discussing initia-
tives before proposing rules (he said SBA’s Office of 
Advocacy plays a key role in doing this);

•international regulatory cooperation to eliminate 
disparate requirements across borders, which can hurt 
companies through unjustified costs and can also hurt 
worker safety (examples are equivalents for compliance 
in electrical equipment) in the U.S., Mexico and Canada.

The two new E.O.s are 13609 (promote international 
regulatory cooperation) and 13610 (institutionalizing the 
regulatory lookback). In addition, OIRA will chair an 
interagency group to figure out how to promote safety 
and health rules while avoiding increased costs concern-
ing international cooperation.

During the Q&A session, discussion took place about 
the proposed closure of the NIOSH Lake Lynn mine 
research facility, which may hurt the ability to inform 
regulatory decisions. Sunstein said OIRA has no say in 
budget issues, but OMB does. It was noted that while 
OIRA advocates basing regulations on sound data, regu-
lations are not based on current data or cost estimates, 
and OIRA should encourage agencies to take these 
responsibilities seriously. Sunstein responded that public 
input is critical in cost-benefit analyses.

There was also discussion about the use of guid-
ance to sidestep regulatory review and the fact that 
some agency rules do not meet the “significant eco-
nomic impact” threshold to trigger application of E.O. 
12866, yet they have a significant impact on the smaller 
sector(s) that are affected and should get reviewed. 
Sunstein defended OSHA, saying that it does a good job 
on policy and guidance documents and while it could 
be bad policy to use guidance in lieu of rulemaking, 
significant guidance documents must still go through 
OIRA review and that more guidance documents are 
being published for public comment, even though they 
are not binding as a matter of law. Jordan Barab briefly 
addressed the new Government Accountability Office 
(GAO) report on incentive programs and the OSHA 
policy on incentive/disciplinary programs that could 

nEws

Cass Sunstein & Future of Voluntary 
Consensus Standards at SBA

SBA’s job is to 
screen rules that are 
not justified and to 
improve those that 

are justified. 
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suppress reporting of injuries and illnesses. GAO has 
asked OSHA to take action on this, especially regard-
ing Voluntary Protection Program (VPP) and Safety and 
Health Achievement Recognition Program participants, 
and also to include information on incentive/discipline 
programs in the next update to the field operations man-
ual. Barab discussed that such programs could violate 
Section 11C of the OSH Act and 29 CFR Part 1904. He 
added that the policy is an interpretation of existing law, 
not a new requirement, and added that no good data exist 
on how prevalent such programs are but that many VPP 
participants have them.

SBA’s Bruce Lundegren next gave a report on the 
meeting on Administrative Conference of the U.S. rec-
ommendations concerning incorporation by reference of 
national consensus standards. The issue involves a peti-
tion filed with the Office of the Federal Register (OFR) 
that it clarify the term “reasonably available” to mean 
available free of charge. The legal issue is whether the 
government can freely publish copyrighted material. The 
OFR comment period ended June 1, 2012.

Lundegren said no consensus was reached at the 
roundtable, but a common suggestion has been to make 
the standards available in the OSHA docket and on 
the website in “read only” formats, and he reviewed 
issues with the Technology Transfer Act and Office of 
Management and Budget (OMB) Circular A-119 (which 
implements the mandate for government agencies to use 
consensus standards when doing a rulemaking, unless 
they articulate a good reason not to do so).

On Mar. 30, 2012, OMB requested comment about 
modifications to A-119 and extended the comment 
deadline until June 1, 2012 to conform with the related 
OFR comment period. He added that in one FY 2012 
appropriations bill, there was a rider dealing with an 
agency within the Department of Transportation. The 
rider prohibited that agency from using consensus stan-
dards unless they were available for free. This could be 
included in future bills funding other agencies.

During discussion of the issue, Larry Halprin (Keller & 
Heckman) noted that it is important to have the standards 
available for review during proposed rule comment periods, 

not just available as 
part of a final rule. I noted 
ASSE’s concerns about standards 
developing organizations’ ability to recover 
standard development costs, that eliminating copy-
right could have a chilling effect on development of 
new standards and revision of existing standards and 
the fact that most American National Standards Institute 
standards cost $75 or less. Others discussed that small 
business is often precluded from participating in devel-
opment of consensus standards, and Lundegren encour-
aged reports on “horror stories” for SBA’s meeting with 
OMB on this issue, so they will know when things “go 
wrong” and “people are shut out.”

The final representation was by Art Sapper, Esq., 
who recently won a key decision against OSHA in the 
Volks case, which held that OSHA is strictly bound to a 
6-month statute of limitations from the date of a viola-
tion to the issuance of the related citation. The issue in 
that case, which was decided by the 
U.S. Court of Appeals, DC Circuit, 
was recordkeeping violations that 
were cited based on a review of 5 
years’ worth of OSHA logs. Sapper 
said that, under this holding, 100% of 
the citations issued for underreporting by OSHA during 
its recent recordkeeping national emphasis program will 
need to be vacated but that the decision is not a complete 
“get out of jail free” card concerning recordkeeping and 
that employers must still update and correct old logs 
when they learn of errors or receive new information on 
injuries/illnesses that were not originally listed. Failure 
to correct logs that have been certified by a company 
official could lead to criminal prosecution.

In addition, the statute of limitations might not be 
applied where there has been an effort to fraudulently 
conceal hazardous conditions. He added that one of the 
concurring judges noted that “Chevron deference” is not 
due to OSHA when it interprets its statute of limitations 
because that is a limitation on its power, not a grant of 
power (as would be regulatory authority). •
From Adele Abrams, Esq., ASSE’s Federal Representative

Examinations of Work Areas in 
Underground Coal Mines 

MSHA has revised its requirements for preshift, supplemental, on-
shift and weekly examinations of underground coal mines to require 
operators to identify violations of health or safety standards related to 

ventilation, methane, roof control, combustible materials, rock dust, other safe-
guards and guarding, as listed in the final rule. It requires that the mine opera-
tor record and correct violations of the nine safety and health standards found 
during these examinations. It also requires that the operator review with mine 
examiners on a quarterly basis all citations and orders issued in areas where 
preshift, supplemental, on-shift and weekly examinations are required. The 
effective date is Aug. 6, 2012. Click here for more information. •

“Business prospers 
when workers  
are safe.”

http://www.gpo.gov/fdsys/pkg/FR-2012-04-06/html/2012-8328.htm
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We want to thank everyone who has remained a loyal member of the Mining Practice Specialty 
(MPS) and welcome the following members who recently joined. We currently have nearly 500 

members. if you have any colleagues who might be interested in joining MPS, please contact Krista 
Sonneson to request an information packet. if you know anyone who might be interested in joining 
ASSe, please contact customer service.

Welcome New Members!

Fernando Altamirano 
Henny Aroeman 
Bryan Barker, Barrick Gold Inc.
David Blighton 
Robert Bulger, NANA Development Corp.
John Christie, SRT Group P/L T/A Safety Risk Training
Gino Condor Diaz 
Jimm Cooper 
Rick Cornejo 
Glenn Davis, Casey Industrial, Inc.
Juan De Luca, Barrick Corp.
Joshua Elkins, Capitol Aggregates
Evan Engman 
Barend Erasmus, Lonmin Platinum
John Everett, JCE Safety Solutions Pty Ltd.
Michael Fergus, Capital Tower & Communications, Inc.
Timothy Fox, Resolution Copper Co.
Ilya Golubeu 
James Guise, Lafarge
Fengyuan He, Hamilton Sunstrand
Jeremy Jones, Pronconsafe
Mitchell Kruger, Freeport-McMoRan Copper & Gold
Jaime Lisman, Peabody Energy/Viking Mine

James Love, New Gold Western Mesquite Mines Inc.
Carlos Martinez, Gremapsa
Angela McElyea 
Antony Mitchell, Ausdrill
Terry Morson, Francisco UG Pit
Brian Murphy, ERM Inc.
David O’Brien, ServTech Solutions Inc.
Corrie Pitzer, Safemap International
Kent Purcell, U.S. Silica
Kurt Radtke, Boart Longyear
Larry Rials, Mosaic Fertilizer LLC
Gena Roberts 
Walter Russell 
Jose Saraceni 
Charles Spisak 
Bradley Sutter 
Mark Thurber, Walsh Environmental Ecuador
Paul Tilley, Kumtor Operating Co.
Susan Tolson-Stoddard 
Joshua Tompkins, P&H MinePro Services
Benadicta Uris, Rossing Uranium
Connie Wamel •
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